IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

CHARLES BAXTER PLAI NTI FF
VS. Cvil Action No. 1:94cv84-D-0O

M KE HUTCHI NSON, | ndividually

and in his Oficial Capacity

as Sheriff of Choctaw County,

M ssi ssi ppi, HARLAN HATCHER

Individually and in his Oficial

Capacity as Police Chief of

Ackerman, M ssissippi, and M KE

Kl NG DEFENDANTS

MVEMORANDUM OPI NI ON

Presently before the court are the separate notions of the
defendants for the entry of a judgnent as a matter of law on their
behal f. Finding that there are genuine i ssues of material fact and
that the defendants are not entitled to a judgnent as a natter of
law, the notions w il be denied.

FACTUAL SUMVARY

The plaintiff Charles Baxter instituted this action for
damages under 42 U. S. C. 8§ 1983 agai nst the defendants for excessive
force and abuse arising fromhis arrest by the defendants on or
about March 22, 1993. After a crimnal trial in a M ssissippi
state court, the plaintiff was found guilty on several charges,
including sinple assault on a police officer, resisting arrest,
public drunkenness and disturbing the peace. Def endant M ke

Hut chi nson and the remaining nunicipal defendants have filed
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separate notions for sunmary judgnent in this matter

DI SCUSSI ON

STANDARD FOR THE ENTRY OF JUDGVENT AS A MATTER OF LAW

Summary  j udgnent is appropriate "if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there i s no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law." F. R C. P. 56(c). The party
seeki ng sunmary judgnent carries the burden of denobnstrating that
there is an absence of evidence to support the non-noving party's

case. Celotex Corp. v. Catrett, 477 U.S. 317, 325, 106 S. C.

2548, 2553, 91 L.Ed.2d 265 (1986). After a proper notion for
summary judgnent is nmade, the non-novant nust set forth specific
facts showng that there is a genuine issue for trial. Hanks v.

Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.

1992). If the non-novant sets forth specific facts in support of
al l egations essential to his claim a genuine issue is presented.
Celotex, 477 U.S. at 327, 106 S.Ct. at 2554. "Where the record,
taken as a whole, could not |lead a rational trier of fact to find
for the non-noving party, there is no genuine issue for trial."

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574,

587, 106 S. Ct. 1348, 89 L.Ed.2d 538 (1986); Federal Sav. and Loan

Ins. v. Krajl, 968 F.2d 500, 503 (5th Gr. 1992). The facts are

reviewed drawing all reasonable inferences in favor of the non-



moving party. King v. Chide, 974 F.2d 653, 656 (5th Gr. 1992).

1. THE HECK v. HUMPHREY DECI S| ON

The def endants base the weight of their notions on the United

States Suprene Court decision of Heck v. Hunphrey, 521 U. S. :

114 S. Ct. 2364, 129 L.Ed. 2d 383 (1994). |In Heck, the Suprene Court
ruled that:

[I]n or der to recover damages for al | egedl y
unconstitutional conviction or inprisonnment or for other
harns caused by actions whose unl awf ul ness woul d render
a convictioninvalid, a Section 1983 plaintiff nust prove
that the conviction or sentence has been reversed on
direct appeal, expunged by executive order, declared
invalid by a state tribunal authorized to nmake such
determnation, or called into question by a federal
court's issuance of a wit of habeas corpus, 28 U S.C. 8§
2254. A claimfor damages bearing that relationship to
a conviction or sentence that has not been so i nvalidated
is not cognizable under § 1983. Thus, when a state
pri soner seeks damages in a 8 1983 suit, the district
court must consider whether a judgnent in favor of the
plaintiff would necessarily inply the invalidity of his
conviction or sentence; if it would, the conplaint nust
be dism ssed unless the plaintiff can denonstrate that
the conviction or sentence has al ready been invali dat ed.
But if the district court determnes that the plaintiff's
action, even if successful, wll not denonstrate the
invalidity of any outstanding judgnent against the
plaintiff, the action should be allowed to proceed .

Heck, 114 S. C. at 2372, 129 L.Ed.2d at 394. The defendants al so

correctly note that the Fifth Circuit has applied the Heck deci sion
with the followng inquiry: Wuld a judgnment in favor of the
plaintiff in the 8 1983 action necessarily inply the invalidity of

hi s conviction or sentence? Boyd v. Biggers, 31 F. 3d 279, 283 (5th

Cr. 1994). |If so, the plaintiff nust show that his conviction or

sentence has been "reversed, expunged, invalidated, or inpugned by
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the grant of a wit of habeas corpus” in order to maintain his
action. Boyd, 31 F.3d at 283. This court nust follow the sane
inquiry.

The defendants note to the court that the plaintiff's
convictions for sinple assault on a police officer are presently on
appeal, and have not been "reversed, expunged, invalidated or
i npugned” as required by Heck. The plaintiff does not dispute this
fact. Therefore, the only question before this court on this issue
is whether a judgnent in favor of the plaintiff in this action
woul d necessarily inply the invalidity of his convictions.

The defendants take the position that a judgnent for the
plaintiff would necessarily inply the invalidity of his
convictions, but their reliance on Heck i s m spl aced when the facts
of the case at bar are considered. The plaintiff's clains are
based on the alleged application of excessive force by the
def endants. The defendants have not directed this court to, nor is
the court aware of, any authority for the proposition that a
defendant's ot herw se proper conviction can be invalidated based

upon the use of excessive force! by the arresting officers.

! The defendants point to, as factually simlar to the case
at bar, a footnote in Heck that explains a particular type of
precluded 8 1983 cl aim

A state defendant is convicted of and is sentenced for

the crime of resisting arrest, defined as intentionally

preventing a peace officer fromeffecting a lawful arrest

. He then brings a 8 1983 action against the

arresting officer, seeking damages for violation of his

Fourth Amendnment right to be free from unreasonable
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The Fifth Crcuit has not directly addressed the rel ati onship

of Heck to clains of excessive force under 8 1983. See Wells .

Bonner, 45 F.3d 90 (5th Gr. 1995) (Fifth Grcuit "assumed w t hout
deciding" that a finding of excessive force would not inply the
invalidity of a conviction within nmeaning of Heck). However, it is
sufficient to note that wunder other circunstances, the Fifth
Crcuit has already determined that clainms of excessive force do
not affect the underlying validity of a state court conviction

E.qg., Hernandez v. Spenser, 780 F.2d 504, 505 (5th Cr. 1986);

Del aney v. G arrusso, 633 F.2d 1126, 1128 (5th Gr. 1981).

As well, several sister courts around the country have
addressed this issue, and have determned that 8§ 1983 clains of
excessive force do not fall within the purview of Heck's preclusive

ruling. E.d., Snyder v. Cty of Al exandria, 870 F.Supp. 672, 687

(E.D. Va. 1994) ("Snyder's allegations that the police used

excessive force . . . are unrelated to the validity of his

searches and seizures. In order to prevail in his § 1983

action, he woul d have to negate an el enent of the offense

of which he has been convicted . . . [The] 8§ 1983 action

will not lie.
Heck, 114 S.Ct. at 2372 n.6, 129 L.Ed.2d at 394 n.6. This court
agrees that this passage would control if the plaintiff's claimin
this case were based upon an unreasonable search and seizure or

ot her constitutional violation which would nmake his arrest illegal.
In this case, however, the plaintiff has asserted a claim of
excessive force. "Atechnically |awful arrest can be acconpli shed
by the use of excessive force," thereby creating civil liability
even though the arrest and conviction may remain valid. Courtney
v. Reeves, 635 F.2d 326, (5th Cr. 1981). As well, it is inportant

to note that not all other constitutional violations nake an arr est
illegal. Heck, 114 S . C. at 2372 n.7, 129 L.Ed.2d at 394 n.7.
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convi ction. Police liability for such conduct bears no

relationship to his guilt or innocence."); Scott v. San Francisco

Police Dept., 1995 W 55301, *3 (N.D. Cal. Feb. 2, 1995); Jackson

v. Ludvick, 1995 W 42256, *1 (S.D.N.Y. Feb. 2, 1995) ("The claim
for excessive force can be persued independently of the crimnal
conviction . . ."). This court is not aware of any Federal court
whi ch has rul ed otherw se. Particularly on point is the Scott
case, which also involved a conviction for striking a police
of ficer:

Scott is necessarily attacking neither his battery
conviction [of striking a police officer] nor the
legality of his confinenment. A required elenment of the
mal i ci ous prosecution action in Heck was the term nation
of the prior crimnal proceeding in favor of the accused.
[cite omtted] Unlike the malicious prosecution claimin
Heck, however, it is conceivable here that Scott battered
O ficer Venters and t hat excessive force was used agai nst
Scott inviolation of his civil rights; one scenari o does
not necessarily preclude the other. Scott need not prove
that he did not batter Oficer Venters in order to
establish an excessive force claimarising fromthe sane
i nci dent .

Scott, 1995 W 55301, *3. The sane is true in this case. IVF .

Baxter need not prove that he did not assault a police officer?

2 Defendants assert that a factor to be considered in
determning the validity of the plaintiff's excessive force claim
is "whether the suspect poses an i medi ate threat to the safety of
the officers or others" and that the plaintiff's convictions for
resisting arrest and assaulting a police officer are concl usive
proof on this point. However, the defendants defeat their own
claim for summary judgnent when they point out that the ultimte
determnation on the plaintiff's claim of excessive force is
whet her the officer's actions were "objectively reasonable.”
G ahamv. Connor, 490 U. S. 386, 396 (1989). Regardless of whether
this factor is established by the plaintiff's convictions, that
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di sturb the peace, or resist arrest in order to recover for aclaim
of excessive force. He will not have to establish that the police
illegally obtai ned evidence against him or that they commtted any
other constitutional violation that would serve as a basis for
reversing his conviction. Heck is inapplicable here and a grant of
summary judgnent on this ground woul d be inproper.
[11. COLLATERAL ESTOPPEL
The alternative argunent of the defendants is one based on the
preclusive effect of collateral estoppel. The essence of the
argunent is that based upon the findings of the jury in the
crimnal trial of the plaintiff, M. Baxter is precluded from
relitigating the follow ng issues:
1) whether O ficer King was acting within the
scope and duty of his office as a |aw
enforcenment officer; and
2) whet her t he plaintiff "“unl awf ul |y,
fel oni ously, purposefully and know ngly struck
Oficer King in the head with his fist;"
Regardl ess of whether the plaintiff is prevented fromlitigating
these issues in the case at bar, this court has already noted that
such preclusion woul d not necessarily prevent recovery for a claim
of excessive force under 8§ 1983. This argunent fares no better
than the one put forward under Heck. 1In any event, the court does

not agree with the defendant's liberal interpretation of the "scope

and duty" of King's "office as a |law enforcenent officer.” The

factor alone is not dispositive of the excessive force claim
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court is of the opinion that this finding will be relevant to the
i ssue of whether King was acting "under color of law' for the
pur poses of § 1983. Also, while the plaintiff's actions in
striking Oficer King mght be relevant as to the "objective
reasonabl eness” of the defendants actions, it does not necessarily
preclude recovery by the plaintiff. The defendants are not
entitled to a judgnent as a nmatter of law on this issue.

CONCLUSI ON

Finding that there are genuine issues of material fact and
that the defendants are not entitled to a judgnent as a natter of

|l aw, the notions for summary judgnent shall be deni ed.

A separate order in accordance with this opinion shall issue
thi s day.
TH S day of March, 1995.

United States District Judge



IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

CHARLES BAXTER PLAI NTI FF
VS. Cvil Action No. 1:94cv84-D-0O

M KE HUTCHI NSON, | ndividually

and in his Oficial Capacity

as Sheriff of Choctaw County,

M ssi ssi ppi, HARLAN HATCHER,

Individually and in his Oficial

Capacity as Police Chief of

Ackerman, M ssissippi, and M KE

Kl NG DEFENDANTS

ORDER DENYI NG SUMVARY JUDGVENT

Pursuant to a nenorandumopi nion i ssued this day, it is hereby
ORDERED THAT:

1) t he noti on of the defendant M KE HUTCHI NSON for the entry
of a judgnent as a matter of law in his favor is hereby DEN ED.

2) t he noti on of the def endants HARLAN HATCHER and M KE KI NG
for the entry of a judgnent as a matter of law is hereby DEN ED.

SO ORDERED, this the day of March, 1995.

United States District Judge



